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Foundations of Law






No law or ordinance is mightier than understanding.

—Laws by Plato
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What is the true nature of law? Is law an external system of rules, an internal human
faculty, or a mechanism for social control? This unit examines core tensions between law as
authority-imposed command versus collective belief, and as universal ideal versus culturally
specific practice. How does law both shape and reflect society? Can it balance order with

justice? Explore these enduring questions through contrasting philosophical perspectives on

law’s essence and purpose.

570 Text A

Lead-in

1 What is the fundamental distinction Socrates draws between the comrade’s understanding

of law and his own, and how does this distinction lead to a deeper exploration of the
nature of law?

i !

2 How does Socrates’s use of the analogy between
law and the senses (e.g, sight, hearing) contribute
to his argument about the nature of law, and
what implications does this analogy hold for our
understanding of law’s relationship with human
belief and perception?

1 Plato’s Minos is not a difficult dialogue to summarize. It begins when Socrates asks an

unidentified comrade (he seems to be an Athenian) what law is. The comrade tries to answer

1 This passage is adapted from “Plato’s Minos: The Soul of the Law” written by Michael Davis, The Review of Politics, Vol. 78,
No. 3 (Summer 2016), 343-363.
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that law, nomos, is the things held or believed, ta nomizomena—he takes advantage of
the fact that both the noun, nomos, and the participle, nomizomena, stem from the verb
nomizein—to believe, not in the sense of an inner belief, but in the sense of holding something
to be the case. Socrates then tells him he wants not examples of laws but the common thread
that makes them all law—in the language made famous by Plato, their form or idea. Socrates
gradually moves the comrade to accept a rather strange definition—that “law wants to be the
finding out of what is”. The comrade then asks why; if this were true, and all law were the same,
there would be so many different laws in different places and different times. Socrates responds that
this is because human beings err in various ways with regard to what law is' and then exemplifies
this sort of error by introducing a powerful and dangerous Athenian mistake: Under the influence
of the tragic poets, they have been induced to blame Minos of Crete, perhaps the greatest of
all lawgivers. The dialogue ends with this example, from which it also receives its name. So far, so

simple. However, things are not what they seem; a closer look reveals difficulties galore.

2 What is perhaps the most startling of these difficulties comes to light in Socrates’s

response to the comrade’s first definition of nomos as ta nomizomena.

3 Does speech [logos], too, seem to you to be the things said, or sight the things seen, or hearing
the things heard? Or is logos one thing while the things said are different? And is sight one thing
while the things seen are different? And is hearing one thing while the things heard are different?

And law [nomos], in fact, one thing but the things believed [ta nomizomena] different?

4 This, however, seems a very strange claim, for it would mean that we are to take nomos
to be something in us in the way the senses are in us. This strange view, that law is in some
sense a faculty in us, 1s hinted at by Leo Strauss, who sees law as an “act of the soul”. What on

earth could this mean?

5  Let us return to the beginning of the dialogue—the abrupt, if ambiguous, question:
What is law?” Socrates’s precise question in the first sentence of the Minos is, “The law for [or
perhaps, in] us what is it?” It is not altogether clear what he means. The phrase hémin nomos
might mean “one of our laws” (e.g., the marriage law), or “our law generally” (i.e., Athenian
law), or “law according to us”, or perhaps most peculiarly, “law in us”. And this is all before we
even consider the ambiguity of the term nomos, which may mean law understood as custom
(i.e., what influences us behind our backs and without our knowing) or law as explicit (posited
law)—not to mention the other meaning of nomos, song. So, at the very least, Socrates
could mean “What are our traditional ways?” Is he asking, “What makes us?” or “What do
we make?” (Are we melancholy because we hear a sad song, or do we listen to a sad song

because we are melancholy?)

1 Or rather, what law wants—i.e., being.

2 This beginning poses yet another puzzle: The Minos opens with an expression of the longing to find out what law is,

but the being of law turns out to be a longing to find out what is.
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6 The various meanings make for an extraordinarily complex array of possibilities. Still,
perhaps fundamental to all of them is the distinction between law as something external
to us, however much it rules us (say, traffic laws), and law as in some way in us. The comrade’s
response, “And what sort of laws are you asking about?” points to the former (Socrates had asked
about law in the singular; the comrade makes it plural); Socrates seems intent on getting at
the latter—he wishes to understand law as what constitutes, or at least identifies, a “we”, so that
“What is law?” is a way of asking after the universal principle that particularizes a people—what it
is that ensures that we will all bow down to something. Socrates’s initial intention might then be

understood to ask, “What is the law that unifies us and makes us a recognizable ‘we’?”'

7 By asking what sort of laws Socrates has in mind the comrade opens the door for what
seems the standard Socratic move. Socrates asks, “Is it [possible] that law differs from law with
respect to this very thing, in being law?” Now; the comrade is clearly meant to think the question
rhetorical, for with respect to being law, how could one law possibly differ from another? But
perhaps the question is serious and means to call our attention to the fact that nomos, like language,
seems always to appear in a particular form—it is idiomatic. If the multiplicity of laws is
not an accidental feature of the existence of law, Babel would be our natural state. And so, in
this way law would differ from law precisely with respect to its being law (that the power of a
universally binding claim should show up not in a universal form but in a form that is particular
and contingent is another of the puzzles of nomos). Law would be like language—curiously the
animal with speech, never speaks speech but always Hebrew or Persian, Latin or Greek, just
as the political animal, never obeys law but always the Twelve Tables or the Laws of Solon—

particular laws often at odds about practices as fundamental as how we treat dead bodies.

8  Here, Socrates only hints at this problem and quickly moves on to correct the comrade by

initiating an imagined dialogue (it is worth noting that dialogue too constitutes a “we”):

9  FYor I am asking just as if I had asked “What is gold?” and you had asked me likewise
what sort of gold I in fact mean, I think you would not have asked correctly. For I suppose gold

differs not at all from gold nor stone from stone, at least in being a stone and in being gold.

10 If, as Socrates claims, law, like gold, “differs in no way from law, but all are the same”
(that 1s, if law always makes its particular claim as though it were universal), it is reasonable to
remark on this extraordinary confidence of the law. The comrade’s first “definition” of law is
therefore not as superficial as it first seems. Law, nomos, is nothing other than the things that
are held or believed—ta nomizomena. We do not believe things because of the law; rather the

law 1s what it is because it is believed.

11 Nomos as faculty is what provides us with that distance from the world that allows us

to opine about it. That human beings are the rational or speaking animals would then be in

1 See S. Benardete. Plato’s “Laws”. Chicago: University of Chicago Press, 2000, 195.
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their way identical to their being political animals.” Human beings as universally local are
divided by place into we’s. This proves to mean that it is not altogether true that fire burns the

same in Greece as in Persia, for what we sense is informed by what we expect to sense.

12 What this might mean begins to emerge in the sequel. Socrates asserts that nomos is the
faculty by which nomizomena, things held or believed, are held or believed. Following the models
of sight and hearing, he then suggests that nomos too 1s a kind of perception or clarifying and
asks, just as in the case of sight the clarification is through the eyes and in the case of hearing, the
ears, through what the clarification of law takes place. Had he stopped here, Socrates would seem
to have asked the comrade to identify an organ of the body through which the “sense” of law

operates. But, not waiting for an answer, he rushes ahead to elaborate his question:

13 Is it by some sensation or by a making clear, just as the things learned are learned by
knowledge making clear or as the things found are found by some finding, such as the healthy
and sick things by the art of medicine and whatever the gods think about, as they say, the
prophets [make clear] by some art of prophecy? For art is, I suppose, for/in us the finding of

the pragmata, isn’t it?

14 In answer to Socrates’s question the comrade now concludes that law must be the
opinions (dogmata) and decrees of the city and then settles on the definition of law as
a dogma of the city. The comrade always seems to think of law as primarily something we
produce and not something that produces us. Accordingly, Socrates immediately, and without

comment, edits this definition and dubs nomos “political doxa”.

15 The refutation of the definition of law as political doxa seems once again typically
Socratic. It has a number of peculiarities, but perhaps the most important is the
introduction of the word nomimeos. It may simply mean lawful, and in this sense we often
think of it as like a virtue—that is, in the sense in which we find lawlessness a vice. But it
may also just mean what is customary. In this sense it reflects the fact that the lawful is beautiful
and good only when viewed from within the realm of a particular “we” established by the law. In
defining the law as political doxa, insofar as the comrade is “speaking beautifully”, Socrates
takes advantage of the fact that he speaks from within a context of nomos. This is what allows
him to elicit the conclusion first that the lawful are just and then that the law is beautiful and
good. These conclusions are perfectly reasonable from within the perspective of the law, the
hidden ground of which is the need to preserve the city—the “we”. Socrates can therefore
say, “One ought to think about the law as about something being beautiful, and to seek it as

good.”

(1,690 words)

1 It is therefore perhaps not altogether surprising that Aristotle should make natural right a species of political right (see

Nicomachean Ethics).
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(~2 Words and Expressions

Minos /'mamps/ n.  Greek mythological king of Crete K587 ( &

A AP IE T LB BB L ); (FHREER)
CRaEd) (FBtE A i@ egtEs )

nomos /'noumous/ n.  (in ancient Greece) a law or custom of a people
A MG R

ta nomizomena /to nomi'zovmond/ n.  (pl.) (Greek) things established by law or
custom < 77 F5iE > k2 F A, wIEER T B
AN E

err /3i(r)/ v.  to make a mistake or be incorrect 1&4%

induce /m'djuzs/ v.  to persuade or influence sb. to do sth. # %

galore /ga'lo(r)/ a.  in abundant supply; plentiful X = #%

ambiguous /eem'bigjuas/ a.  having more than one possible meaning;
unclear &-# 7R 7 49

explicit /ik'splisit/ a.  (of a statement or piece of writing) clear and
easy to understand B # #9

posit /'pozit/ V. to suggest or accept that sth. is true so that
it can be used as the basis for an argument or
discussion 187 ; A

melancholy /'melonkali/ a.  grave or even gloomy in character HAR &

array /o'rer/ n.  an orderly arrangement or display — % %

external /ik'staml/ a.  existing or coming from outside #}3f &%

singular /'smgjala(r)/ a.  being or existing alone; unique -1k ; Jk4F ey

intent /m'tent/ a.  showing strong interest and attention % /£ #% ;
Il

initial N'nifl/ a.  occurring at the beginning #7149

Socratic /sa'kreaetik/ a.  of or relating to Socrates or his method of
teaching A& FL & X 49

rhetorical /rr'torikl/ a.  of or relating to rhetoric; (of a speech or piece

of writing) intended to influence people, but

not completely honest or sincere 15##5; & F
HAH); T ITIE



multiplicity

Babel

precisely

binding

contingent

Hebrew

faculty

opine
identical

sequel

clarify

elaborate

sensation

prophecy

pragmata

dogmata

decree

doxa

refutation

/ maltr'plisati/
/"berbl/

/prr'saisli/

/'bamdm/

/kan'tindzont/

/"hitbruy/
/'faeklti/

/au'pam/
/ar'dentikl/
/'sitkwal/

/'klaerofar/

/1'leborot/

/sen'se1fn/

/'profasi/

/prag'ma:ta/

/dpg'maito/

/dr'kriy/

/'doksa/

/ refju'terfn/
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a great number and variety of sth. % Ff1%

(in the Bible) the city where the Tower of Babel
was built B3] ( 22 b E R PTG T )
exactly; with great accuracy #5# ¥

executed with proper legal authority # %4 %
R Ay LR T

dependent on or likely to change according to
circumstances; not fixed or certain AL 5 T
85 R

the language of the ancient Hebrews #48 &5

a particular ability or skill that sb. has, especially
one that he or she is born with # #&; 4 71
#HE

to express an opinion £ & & JL

similar in every detail %448 #9

a book, movie, etc. that continues the story of

an earlier one %:%&

to make sth. clearer or easier to understand &%

to explain or describe sth. in a more detailed
way TR iR

a feeling or impression produced by sth. affecting

the senses & i,

a prediction of what will happen in the future
E

(Greek) practical matters or affairs < # & >
(Greek) fixed or authoritative beliefs or doctrines
< A B iE > BURAAE P RAOL; #A

an official order or decision made by a government

or court &4~

(Greek) opinion or belief that is commonly
accepted < A B3 > -1 452 B UL, B RAS T

the act of proving that sth. is false or wrong & &
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peculiarity /p1 kju:li'serati/ n.  astrange or unusual feature or habit 4F/4

nomimeos /np'mi:mps/ a.  (Greek) lawful or according to law < 7w 535 >
Bk

elicit /i'listt/ v.  to draw out or bring forth (information, a

reaction, etc.) 5| & b

preserve /pr1'zsv/ v.  to maintain (a situation, tradition, etc.)
unchanged ## (K&, H4F)
seek /sik/ v.  to try to find or discover; to make an effort or

attempt 4K ; R

@Notes

1. Plato’s Minos HaHIEIRY ( KigHR )

Plato’s Minos, subtitled “On Law”, is a short philosophical dialogue attributed to Plato (c.
428 B.C.~348 B.C.) but now widely believed to be a pseudepigraphon ( 644 ZAE ) written by
an anonymous author in the 4th century B.C. The dialogue features a conversation between
Socrates (c. 470 B.C.-399 B.C.) and an unnamed companion, discussing the nature of law.
Socrates argues that law should be based on objective natural laws rather than subjective
opinions or arbitrary decisions. He uses the legislation of Minos, the legendary king of Crete,
as an example of wise lawmaking, emphasizing the importance of discovering and embodying

the eternal truths in legal codes.

2. nomos j&f2; Jf#; 1RHI

Nomos in Greek philosophy denotes both written laws and unwritten social norms, contrasting
with Physis ( [14%; AP ). It encompasses legal statutes, customs, and moral codes that structure
societal order. Philosophers debated its artificial nature as human-made rules versus natural law,

highlighting its role in maintaining justice through collective values.

3. Socratic move FHEHIEIAIE X

The Socratic move, also known as the Socratic dialogue, is a teaching method founded by
the ancient Greek philosopher Socrates. It involves guiding learners through questions and
discussion, rather than direct instruction. In a legal context, the standard Socratic move can
be used to explore the intricacies of a case, challenge assumptions, and uncover potential

weaknesses in arguments.

4, formoridea IE8Y; IBI; X

The forms, according to Plato, are just ideas of things that actually exist. They represent



